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“belong to the citizens of New Hampshire.” 
Clearly relishing the setback to the Democratic 

administration, former governor John H. Sununu, 
who chairs the Republican State Committee 
applauded the court for thwarting the “attempted 
theft” and confirming that the budget is a “real disas-
ter” for the state. 

House Bill 2, the so-called companion bill to the 
2010-2011 state budget, stipulates that the surplus 
of the New Hampshire Medical Malpractice Joint 
Underwriting Association or JUA must be trans-
ferred by Friday, July 31. However, shortly before the 
Legislature adopted the budget nearly a third of the 
900 policyholders of the JUA — including LRGHeath-
care, which pays more than $1-million in annual pre-
miums — brought suit, disputing the state’s claim to 
the funds and staking a claim of their own. 

In a lucid 27-page order, McGuire rejected all the 
major arguments advanced by the state and upheld 
those of the policyholders in declaring HB-2 uncon-
stitutional and ordering that it not be enforced. 
Although the decision forestalls the transfer of the 
funds to the state, it stops far short of requiring that 
any funds be distributed to the policyholders.

Nevertheless, Henry Lipman, senior vice-president 
and chief financial officer of LRGHealthcare, who 
played a key role in the class action suit, heralded the 
decision as a victory for the policyholders. “As a chari-
table trust, we believed that we had compelling inter-
est and fiduciary responsibility to advocate for these 
assets,” he said. “When we first learned that the state 
planned to transfer the funds,” he explained, “our 
concern was not about getting a dividend or windfall, 
but about whether the JUA would have sufficient 
capital to sustain its operations without increasing 
premiums or levying assessments. The decision pro-
vides the JUA with a clear path to operate in the best 

BOSTON — They have blisters to 
prove it. A mistake about the number 
of miles in the Susan B. Komen Walk 
for the Cure that appeared in the cap-
tion for the photo of Heidi Pope and 

Correction: Komen 3-Day Cancer Walk was 60 miles
Sebra Alger in yesterday’s Daily Sun 
was repeated in the headline for the 
article. The two actually walked 60 
miles, not the 50 that was reported.

Governor John Lynch signed HB 350, which prohibits the sale and distribution of household cleaning products containing phosphorus, into 
law yesterday at the Town of Meredith docks on Lake Winnipesaukee. Looking on from left to right were Ted Kramer, Silver Lake, Chair-
man of the NH Lakes Association; Peter Duff, Sarah Carty, Harrison Hope, Zoe Carty, and Jillian Carty, all of Meredith for the summer; State 
Representative Alida Millham (R-Gilford); Ted Teutsch, President of the NH Lakes Association; an unidentified representative of Summer 
Youth Employment Program for Lake Protection, State Senator Deb Reynolds (D-Plymouth); and State Representative Susanne Gottling 
(D-Sunapee), the prime sponsor of HB 350. The new law is primarily aimed at dishwasher detergents containing phosphorus. The Governor 
also did a ceremonial signing of HB 134, legislation which makes a number of changes in the state’s shoreline protection act. Both bills 
were supported by the NH Lakes Association. Several young people from the Summer Youth Employment Program for Lake Protection, 
which was created by the association, were also present for the signing ceremony. (Kinney O’Rourke/for The Laconia Daily Sun)

Gov. Lynch signs lakes-related bills at Meredith docks
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interests of the policyholders.”
The JUA was established in 1975 under a statute (RSA 404-C) authorizing 

the insurance commissioner to create so-called “mandatory risk sharing plans” 
to provide any form of liability insurance for which there is no private or volun-
tary market. It is managed by a board of directors according to rules written by 
the Insurance Department and approved by the Joint Legislative Committee on 
Administrative Rules. &#8232;The JUA meets its losses and pays its expenses 
from the premiums paid by policyholders. Moreover, all liability insurers writ-
ing policies in the state are “members” of the JUA and in the event it suffers a 
deficiency can be assessed to overcome the shortfall. The state neither funds nor 
guarantees its liabilities or expenses. 

The operating rules provide if there is a surplus, that is if premiums “exceed 
the amount necessary to pay losses and expenses,” the rules provide either that 
assessments will be refunded to members or that “the board shall . . . distribute 
such excess to those health care providers covered by the association, in such a 
manner as is just and equitable.” 

The rule is mirrored in the so-called “assessable and participating” policies 
between the JUA and its policyholders. The policies provide that if the JUA is in 
deficit, it can assess the policyholders for additional premiums while if it posts 
earnings “the named insured shall participate in the earnings of the company, 
to such extent and upon such conditions as shall be determined by the board of 
directors in accordance with law.” 

The policyholders insisted that the plain language of the operating rules of 
the JUA and their insurance policies with it entitled them to funds in excess of 
monies required to defray pending and projected claims and to pay expenses. 
The state countered that because it created the JUA to serve a public purpose, 
prescribed its operating rules, and exempts it from state and federal taxation, 
the association is a state agency whose surplus funds belong to the state. 

However, McGuire pulled the rug from under the state by ruling that the JUA 
“is not a part of state government,” and concluding “the state cannot own JUA 
funds under that theory.” In particular, she found that the tax-exempt status of 
the JUA did not compromise its status as an independent entity, whose financial 
risk rests with private parties — the liability carriers and policyholders. Like-
wise, she rejected the state’s contention that it is entitled to the funds because 
they will serve an important public purpose. Noting that the state claimed the 
money to balance its budget, she cited an opinion of the New Hampshire Supreme 
Court where the justices held that “financial necessity, though superficially com-
pelling, has never been sufficient of itself to permit states to abrogate contracts.” 

Taking the argument a step further, McGuire noted that if the JUA ran short 
of funds, the policyholders would be assessed to make up the shortfall and said 
that transferring the funds would diminish earnings on investments, which in 
turn would increase the risk of assessing or surcharging policyholders. Since the 
state bears no responsibility to shore up the finances of the JUA, she concluded 
that “not only is the likelihood that the policyholders will receive a dividend 
decreased, but the likelihood that members and policyholders may be assessed 
to cover future liabilities is increased.”

Turning to the claims of the policyholders, McGuire found that “the policy 
language is clear and unambiguous. They have a vested right,” she continued, 
“based on contractual language, regulatory requirements, and the nature and 
history of the JUA, including that dividends were paid and surcharges assessed 
in the past.” Consequently, McGuire ruled that HB-2 represented an unlawful 
taking of private property without just compensation and impairment of a con-
tractual relationship, both in violation of the state and federal constitutions.

However, McGuire repeated that the court had no authority to order the JUA 
to distribute any portion of surplus funds. “The upshot of the court’s order will be 
that the purported JUA surplus will stay put,” she explained, “unless distributed 
through means established in the regulations governing the JUA.” 




